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EDITORIAL NOTES. 


Mr. Coox’s articles in the Atlantic Monthty, which we have 
already referred to, on ‘‘ The History of the Marriage Celebration in 
Europe and in this Country,’’ have been followed by an article in the 
May number on ‘“ Reform in the Celebration of Marriage.’ Mr. 
Cook suggests that marriage, being the source and mainstay of 
society, the State, the legal representative of society, is deeply con- 


cerned in its legal inception and should be first considered ; that to 
the parties themselves marriage has an importance equaled by no 
other event in their lives, and that, especially if they are minors, 
their parents and legal guardians are also deeply interested, and 
there are, therefore, three classes of rights to which protection must 
be given in any system of laws governing the celebration of mar- 
riage. The question is, he says, with what immediate aims, by 
what formalities and through what agents the State should act. 
Since marriage is the fixing of a status as well as the fulfillment of 
a contract, he thinks that the aim of the State in prescribing for- 
malities should be certainty and simplicity. The forms should be 
as simple as possible with safety to all concerned. The common 
law of many of our States, in accepting the consent of the parties 
as sufficient, has the merit of simplicity, but is entirely lacking in 
certainty, and he urges that we should return to the old colonial 
system of the interposition of a third person duly authorized, as 
essential to a valid marriage, and as authority for this he refers to 
the report of the British Royal Commission, appointed in 1865, and 
to the statute adopted in Kentucky in 1852. As to the agency the 
State should employ for this purpose, he thinks that, in the words 
of the Royal Commission, ‘‘it is both the wisdom and duty of: 
the State to associate its legislation on this subject with the re- 
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ligious habits and sentiments of the people, and to obtain, as far as 
possible, the religious sanctions for the marriage contract ;’ and 
that, in the words of the Commission, ‘* the official celebrant should 
henceforth be either an authorized minister of religion or an author- 
ized civil officer.” He insists that the qualifications of these offi- 
cers, whether civil or religions, should be definitely ascertained ; 
that the number of civil officers who can perform the ceremony 
should be greatly diminished, and that the authority of both civil 
and religious officers should be confined within territorial bounds, 
so that, for instance, a minister settled in Maine could not celebrate 
a marriage in Texas, nor an alderman of the city of New York per- 
form the ceremony in Buffalo. For the protection of the State and 
of the families of the parties still further safeguards are necessary. 
It is the duty of the State, says the Royal Commission, ‘*‘to dis 
courage and place obstacles in the way of sudden and clandestine 
marriages.’’ Notice of the intended marriage should be required 
and full opportunity given for objection to be made before the 
ceremony takes place, and for this purpose, if the license must be 
issued by one officer and the celebration performed by another, 
there ought to be provision for a duly authenticated certificate 
from the one to the other. Mr. Cook suggests that there ought 
to be one or at most a few officers in every civil dis 
trict, to whom application should be made with a statement of the 
ages, residences and the parents of the parties, and by whom 
licenses should be issued, and that to him the minister or other 
person performing the ceremony should make a report, and that a 
careful record of all marriages might so be made and preserved—for 
the evidence also of the marriage is of the greatest importance— 
and severe penalties should be strictly enforced for the failure to 
comply with these regulations; and it should be a part of the 
official duty of every official participating in the celebration of a 
marriage to report to the prosecuting officer any failure of any other 
person to obey these regulations. Neglect of the regulations is not 
to invalidate the marriage, but Mr. Cook insists that above all it 
should ‘‘ be enacted in unequivocal terms; that no marriage shall 
be valid unless it shail have been solemnized by a third person or 
society acting, or believed by either of the parties to be acting, as 
the authorized representative of the State.”’ 

We think the plan here suggested is a very simple and practical 
way of meeting a grave danger that threatens our society. It is of 
the utmost importance that marriage should be entered into ‘‘ not 
unadvised or lightly, but reverently, discreetly, advisedly, soberly 
and in the fearof God.’’ Publication, license and registration ought 
to be commanded and made habitual, but a marriage really made 
ought not to be annulled for the wayt of them. The good of the 
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State and the family demands that marriage should always be made 
in the presence of an officer of the State or the Church, and this 
requirement is so simple and so well understood that there is no 
reason it should not be made indispensable. Very few people sup- 
pose that marriage is good without this, and it ought to be made a 
matter of positive law before people find out that it is not so, for if 
marriages were often made in any other way the result won!d be 
scandalous and demoralizing. 


[In Stoutenburgh v. Hopkins, 12 Atl. Rep. 689, in the Prerogative 
Court of New Jersey, Feb. 15, 1888, the Ordinary passed upon the 
effect of an important amendment in the married woman's set in 
the Revision of 1874, in regard to her power to make a will. The 
act of April 12, 1864, empowered a married woman over the age of 
twenty-one to dispose of all her real and personal property by will, 
provided that nothing therein contained should be so construed as 
to authorize her to dispose of any interest the husband then had or 
at his wife’s death might have in her veal or personal property. 
By the Revision of 1874, Rev. 638, § 9, this act was amended by 
leaving out the words ‘‘or personal.’’ No change was made in the 
Orphans’ Court act in regard to the distribution of the estate of 
married women dying intestate, but their hasbands were still 
authorized ‘*to demandand have administration”’ of their personal 
estates as fully as they might have done before the passing of said 
act. Rev. 785, § 148. 

The ordinary holds that by the amendment of the married 
woman's act in the Revision, Rev. 683, § 9, the authority of the 
wife was further extended so that she may now, by will, dispose of 
her entire property, except such interest as her husband would, at 
her death, be entitled to in her real estate. *‘ It has been held,” 
he says, as to the statute of 1864, and the reasoning will apply to 
that of 1874, *‘ that being in derogation of the common law, it must 
be strictly construed, ’’Compton v. Pierson, 28 N. J. Eq. (1 Stew.) 
229; but the validity of the legislation to empower the wife to 
make a will, to the extent that the language of that statute author- 
izes, has always been recognized in this state. Vreeland’s Ex’rs 
v. Ryno’s Ex’rs, 16 N. J. Eq. (11 C. E. G.) 160; Beal’s Ex’rs v. 
Storm, Ib. 372; Webb v. Jones, 36 N. J. Eq. (9 Stew.) 163. This 
marriage was. subsequent to these statutes. I fail to perceive, and 
counsel does not suggest, a reason why they do not fully authorize 
the making of such a paper as that which is in dispute. As the 
birth of issue alive, is a requisite to the husband’s estate by cur- 
tesy, and as that requisite is absent in the case under consideration, 
Mr. Stoutenburgh had no interest in his wife’s lands at her death. 
Then, if the will shall be established, whatever he takes from her 
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property must be that which the will gives him ; but if the will 
shall not be established he will be entitled, jure mariti, to her 
entire personal estate. Downington v. Mitchell, 2 N. J. Eq. (1 Gr. 
Chy.) 243. 


THE DECISION in Dundee Chemical Works v. Connor, New Jer- 
sey Supreme Court, February 27, 1888, 12 Atl. Rep. 713, deter- 
mines two important points in regard to the pleading of fraud 
against an instrument under seal. First, that a general allegation 
in a pleading that a sealed instrument was obtained by fraud is in- 
sufficient, but the fraud must be set out ; and second, that fraud in 
the consideration of a sealed instrument can be set up under the 
act of 1875, Rev. 380, § 16, only in an action on such an instru- 
ment or where a set off is demanded on it, and not in answer toa 
plea of a release of an instrument under seal. On the first point 
the Chief Justice refers to the case of Hudson v. Inhabitants of 
Winslow, 35 N. J. L. (6 Vroom) 444, which in regard to this point, 
he says, does not seem to have found its way into the digest. ‘‘The 
rationale of the doctrine,’’ he says, ‘‘is obvious. It is a mistake 
to suppose that it is a mere technical rule. The principle exists 
because the defense of fraud, pleaded in this general way, does not 
necessarily constitute a defense. So presented it would be appli- 
eable to fraud in the consideration or fraud in the execution of the 
instrument, and yet if it relate to the former covin it is no defense, 
even if it exists, unless there has been a rescission of the contract, 
or an entire failure of the consideration.’’ This doctrine is 
amplified and explained in Lord v. Brookfield, 37 N. J. L. 
(8 Vr.) 552. When, therefore, the plaintiff blankly avers that 
this release was ‘‘obtained by fraud, he shows upon _ the 
record a fact that may or may not avoid it ; consequently it is not 
properly pleaded as a bar.”’ 


In Brand v. Hinchman, decided March 2, 1888, the Michigan 
Supreme Court differ from our own Supreme Court 
in regard to the action for the malicious prosecution of a 
civil suit. The rule was laid down by Chief Justice Kirkpatrick 
in Potts v. Imlay, 4. N. J. L. (1 South) 331, ‘‘ that this action can- 
not be maintained for prosecuting a civil suit in a court of common 
law having competent jurisdiction, by the party himself in interest, 
unless the defendant has upon such prosecution been arrested 
without cause, and deprived of his liberty or made to suffer some 
other special grievance different from, and superadded to, the ordi- 
nary expense of a defense.’’ This was approved and reasserted in 
Betz v. Meyer, 40 N. J. L. (11 Vr.) 252, but the court said a differ- 
ent rule may apply to the certain specified cases. Citing first, 
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Boon v. Maul, 3 N. J. L. (2 Penn.) 863, ‘‘ where the defendant had 
maliciously taken out an attachment from a court which had no 
jurisdiction and caused the plaintiff’s vessel to be seized and 
detained.”’ 

The case in Michigan seems to have been a case of attachment, 
but the writ was not served. The court says: ‘‘ While in this case 
there was no service of the writ, there was, at least a technical 
taking possession of the property. The officer went in the store to 
make the levy and did not go out of it until ordered by the 
agent of Hinchman & Sons. He testifies that he would have pre- 
vented anyone from removing any goods from the building, and he 
certainly had possession enough to have done so. But whether he 
had such possession or not, I am fully satisfied from a consultation 
of the authorities, that the action is maintainable without any 
arrest or seizure of property. There are but few if any wrongs 
for which the law does not provide a remedy, and if a man is hurt 
or damaged in his property, business, credit or reputation, by the 
malicious commencement or prosecution of a civil suit without 
probable cause, the better doctrine is that he can maintain an 
action on the case for such hurt or damage. The court refers to 
the New Jersey cases and to English cases and text books, as 
opposed to this doctrine and says, that the principle of these cases 
is grounded upon the idea that in a civil suit where no property is 
seized and the person is not molested the recovery of costs is a 
sufficient compensation. The judge says: ‘*‘ While it may perhaps 
be said that the weight of authority denies the action in such cases, 
the weight of reason certainly approves it. And latterly the 
American authorities are tending strongly and increasing rapidly 
in favor of the suit. The matter of costs I do not consider a 
sufficient reason for denying the remedy, as the costs under our 
practice awarded the prevailing party are never sufficient to reim- 
burse him the actual cash expenses of the litigation, to say noth- 
ing of the loss of time and the inconvenience and trouble suffered.’” 

We entirely agree with the Michigan court, that the reason given 
for denying the remedy is inadequate. It seems like mockery to 
say that the costs are a sufficient recompense. It is notorious that 
they are not, and what is more, they were never intended to be, 
and here lies the fallacy in the reasoning which led to this rule of 
law. There is nothing to show that the legislature, in fixing the 
amount of the costs to be paid to the officers of the courts and 
permitting the courts to order them to be paid by the losing party, 
ever intended to say that these costs should be in satisfaction of all 
damages suffered by the winning party. Nor is it clear that they 
are, as Chief Justice Kirkpatrick says, ‘‘ considered as a sufficient 
recompense for the mere expenses of the defendant in his defense.”’ 
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On the contrary, the policy of the legislature has been to make the 
costs less than the actual expenses and inadequate compensation, 
for the purpose of discouraging litigation, and we see no reason 
why the courts should assume a contrary intention and on that 
assumption refuse a remedy for obvious damages occasioned by 
malicious use of legal process without probable cause. Rossell, 
J., dissents from the opinion of the court, in Potts v. Imlay, and 
refers to authorities. 


THE POWER OF THE GOVERNOR TO FILL VACANCIES 
IN OFFICE. ’ 


We suggested last month (12 N. J. L. J. 122) that there was a seri- 
ous question as to the validity of the Governor’s appointments to 
fill the vacancies in the offices of Judge and Prosecutor in Essex 
county. It is to be hoped that the question may be brought be- 
fore the Supreme Court in such a way as to be definitely settled. 
These appointments present the question of the Governor’s power 
in two cases, one in which the vacancy occurred during the session, 
and the other in which the vacancy occurred afterwards by reason 
of the expiration of a definite term of office, and in neither case has 
there been, so far as we are informed, any judicial decision in this 
State under the present constitution. There was a case involving 
the Governor’s power of appointment under the old constitution. 
The State v. Parkhurst, decided in the Supreme Court, May Term, 
1804, and reversed by the Court of Errors, reported in the appendix 
to9N. J. L. (4 Halst) 427. Under this constitution the county clerks, 
as well as nearly all other officers, were to be appointed by the 
Council and General Assembly, and the Governor was made the 
supreme executive, but nothing was said about the power to fill 
vacancies. Aaron Ogden, being Clerk of the Court of Common 
Pleas of Essex county, was elected Senator of the United States, and 
accepted the office, and thereupon the office of County Clerk, under 
the act of March 17, 1795, became vacated, and the Legislature not 
being in session, Gov. Bloomfield, by virtue of his authority as 
supreme executive, appointed Jabez Parkhurst to be Clerk of the 
county until the next meeting of the Council and Assembly, or un- 
til they should think proper to make an appointment of such a 
clerk, and Jabez Parkhurst took possession of the office. Park- 
-hurst had himself been a member of the Assembly, which, however, 
had adjourned before he wasappointed Clerk. The Legislature on 
December 1, 1801, passed an act partially repealing the act of March 
17, 1795, so as to permit Aaron Ogden to retain the office of County 
Clerk. An information in the nature of a guo warranto was filed 
against Parkhurst by the Attorney-General, Woodruff, on the re- 
lation of Aaron Ogden. The defendant pleaded to this and the 
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State replied, and to this reply the defendant rejoined all in due 
form and with the utmost solemnity after the manner of the plead- 
ings of thosedays. The questionsinvolved were, first, the constitu- 
tionality of the act of 1801; second, the power of the Governor to 
appoint, and third, the capacity of the defendant to take the office. 
The decision of the majority of the Court, Smith and Boudinot, 
JJ., was in favor of the State, but their opinions are not preserved. 
Kirkpatrick, C. J., dissented, and his opinion is reported, and he 
says, in a letter to the reporter, dated January 28, 1828: ‘‘In the 
Court of Errors, as I was then informed (at the time of the rendition 
of the judgment in that Court), the opinion of the Court was taken 
upon each of the questions stated in this opinion, and an 
unanimous concurrence in each expressed.’’ The judgment of the 
Supreme Court was reversed and judgment rendered in favor of 
the defendant. 

It is evident, from certain expressions in Judge Kirkpatrick’s 
opinion, that public feeling was in a high state of excitement over 
the case. The conclusion of the Chief Justice was—and this, he 
said, was the great question in the case—(1) that the Supreme Court 
has power to declare an act of the Legislature void as contrary to 
the constitution, and that the act of 1801 was of no effect, and that 
the office was, therefore, vacated ; (2) that the Governor, as su- 
preme executive, had power to make the appointment to the 
vacant office ; (3) that the defendant might be considered as having 
vacated his seat in the Assembly and had the capacity to take 
the office of County Clerk. 

These are the propositions which he says were affirmed by the 
Court of Errors, but the only record we have is that the judgment 
of the majority of the Supreme Court was reversed. 

We have found this case so interesting that we have been tempt- 
ed to wander from the question in hand and to state all the prin- 
cipal points discussed by the Chief Justice. To return to the ques- 
tion of the power of the Governor to fill vacancies. The Chief 
Justice held that the power to appoint clerks, formerly residing in 
the courts, had been taken away by the constitution and placed 
wholly in the joint meeting without condition or limitation, so that 
the courts cannot, even in the recess, claim to exercise it, and that 
the power of the Governor to make an appointment during the 
recess rested upon the eighth section of the constitution, which 
made him the Supreme Executive as well as the Chancellor and the 
Captain General, etc. ‘‘ This supreme executive power,’’ he said, 
‘*certaiuly contains in it the powers necessary for the general ad- 
ministration of the government. It certainly contains in it the 
power of causing the laws to be executed when the ordinary pro- 
visions for that purpose fail. The propriety, the reason- 
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ableness and necessity of such a power being lodged 
somewhere, go far to justify this construction; and under 
what more apt and appropriate terms could it have been 
conveyed than the supreme executive power? If, therefore, from 
the death, removal or other disability of any of its officers, the 
public administration of justice should be impeded, and the right of 
the citizen be rendered insecure, I should certainly believe it to be 
not only the right but the indispensable duty of the Governor to 
supply such deficiency.’? And again, after suggesting that the 
Governor would not exercise the power of filling up the bench of a 
county court or of the Supreme Court if there were judges enough 
left to proceed with the business of the court, he said: ‘‘ Both from 
precedent and principle, therefore, I think we are authorized to 
say, that the Governor as supreme executive of the State, and he 
alone, hath authority to fill vacancies in the recess of the legisla- 
ture.”’ 

Supposing this to be taken as affirmed by the Court of Errors, 
which in those days consisted of the Governor and his Council, 
we have a decision that, under the old constitution, which gives the 
power of appointment generally to the joint meeting, and does not 
provide for filling vacancies, the Governor, as supreme execu- 
tive, may, in case the necessities of public business require it, fill 
vacancies occurring in the recess of the Legislature. The constitution 
of 1844 does not say that the Governor shall be ‘‘ the supreme ex- 
ecutive,’’ but ‘‘ the executive power shall be vested in a governor,”’ 
and it gives him certain specified powers, one of which is to fill 
vacancies which may happen during the recess of the Legislature 
in any office which is to be tilled by the Governor witb the consent 
of the Senate or by the Legislature in joint meeting. This is evi- 
dently intended to supply the deficiency that the Chief Justice 
found to exist in the old constitution. It gives the Governor pow- 
er to appoint and limits the power to cases of vacancy that happen 
during the recess. In all other cases the power is vested in the 
Governor with the consent of the Senate or in the joint meeting, 
and nothing is left for implication arising from the title of the Gov- 
ernor or from the necessity of the case. To give the Governor the 
power by reason of necessity to appoint in cases of vacancy hap- 
pening in the session and not supplied, would be to curtail the 
power given to the Senate by the constitution itself, and the result 
of it would be that the Governor, by making no appointment dur- 
ing the session, or an appointment which the Senate would not con- 
firm, might take the whole power of appointment in his own hands. 

This was perfectly well understood to be the result of the dis- 
agreement between Governor Newell and the Senate in 1859. The 
correspondence between them declares that the effect of a failure to 
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agree would be ‘‘ to deprive the people of the State of the benefits 
of a judiciary guaranteed to them by the constitution.”’ The 
committee of the Senate say this to the Governor and throw upon 
him the responsibility of closing the Court of Chancery. 

He had already repeatedly nominated A. O. Zabriskie and made 
several nominations which had been rejected by the Senate, and on 
the last day of the session he sent in the names of A. O. Zabriskie, 
Asa Whitehead, George H. Brown, Richard 8. Field, Abraham 
Browning, Joseph F. Randolph, Joseph P. Bradley, Cortlandt 
Parker and Frederick T, Frelinghuysen, and asked the Senate to 
make a selection. The Senate declined to do this, and said the 
Governor had no right to send in ‘‘such a batch”’’ of names, and 
thereupon the Governor nominated George H. Brown, of Somerset, 
the first two names having been previously sent in and rejected, but 
the Senate refused their consent and it being now nearly midnight 
of the day fixed for adjournment, the Governor said he had no fur- 
ther communication to make. Before theadjournment a bill was 
introduced to relieve the people of some of the consequences of the 
expected failure to appoint a Chancellor, by giving the Circuit 
Courts power to foreclose mortgages, but this was not passed that 
year. ‘The newspapers of that day are full of discussion of the sub- 
ject, the papers of each party blaming the other for bringing about 
the result which all alike declared would be to close the Court of 
Chancery until the next session of the Legislature. We refer to 
this not as authority, but as an instance of the .seneral consent of 
public opinion of a subject that interested the whole people in- 
tensely. The only question was whether the Governor should yield 
to the Senate or the Senate to the Governor ; no one supposed that if 
they failed to agree the Governor might appoint. If this would 
have been the result of the Senate’s refusal, the Governor need not 
have sent them so many names and they might as well have 
taken the one they liked best. It was a struggle between two 
equal forces and the result was no appointment. So intense was 
the struggle that we may be sure that if the Governor had retained 
his power of appointment after the Senate’s power of resistance 
had been exhausted, the appointment would have been made. 

It is true that after the adjournment of the Senate without con- 
firming the appointment of a Chancellor, the Republican papers 
contended that, although the prevailing opinion was against the ex- 
ercise of the appointing power during the recess, yet the constitu- 
tion ought to be liberally construed according to its spirit and that 
the office should be filled ; but the Governor, advised, we believe, 
by the Attorney-General, did not make the appointment. 

On the other hand thereisa long line of decisions of the Attorneys- 
General of the United States, beginning with that of Mr. Wirt in 1832, 











138 THE NEW JERSEY LAW JOURNAL. 


to the effect that if a vacancy happens to exist during the recess it 
may be filled by the President alone, and in some of the cases the 
vacancy began during the session and continued only because the 
Senate refused to confirm the President’s nominee. These decisions 
are reviewed in an article on this subject in this JouRNAL for 1879, 
p. 136. 

We suggested then that these opinions could not be regarded 
as having the authority of judicial decisions, because they 
were only the opinion of the counsel of the Government, and 
might, without disrespect, be thought to have been influenced 
by considerations of the public policy of the moment. 
Judge Woods, however, thought differently, and in the case of 
Farrow and Bigby in the U. 8. Circuit Court,N. D., Georgia, July 
17, 1880 (3 Fed. Rep. 112), he cited these opinions as showing the 
practice of the executive for nearly sixty years, and says they were 
rendered under the obligation of the oath of office and are entitled to 
the highest consideration ; and he decided that in a case where the 
Senate neglected to act upon an appointment made by the Presi- 
dent during the session, the President had the right to appoint a 
district attorney after the adjournment, and that his appointee 
superseded a man appointed by the circuit justice. 

[t will be observed that in this case, since the Senate had failed to 
act upon an appointment made by the President,and the question of 
the power of the President to defeat the will of the Senate was not 
brought to the mind of the court, and the subject was not discus- 
sed with any reference to this question. nor was this point alluded 
to in the opinions of the attorneys-general Wirt and Taney which 
the judge quoted. He-cited with approval their opinion that the 
word *‘happen”’ had reference to the existence and not the origin of 
vacancy and that it was intended to provide for vacancies that by 
reason of death, inadvertence or mistake were found to exist during 
the recess. Judge Woods says the only authority relied on to 
support the other view was a decision of Judge Cadwallader in 
the Eastern District of Pennsylvania and he says that the practice of 
the attorneys-general had been acquiesced in by the Senate, but he 
fails to notice what Judge Story says in hisCommentaries, Vol. 3, 
$ 1533 of the contrary practice of the Senate and does not refer to 
the decision in Brady v. Howe, 50 Mo. 607 (1874) that the Governor 
alone cannot fill a vacancy caused by the refusal of the Senate to 
confirm a nomination. 

It seems to us that notwithstanding the construction given by 
the attorneys-general and Judge (afterwards Mr. Justice) Woods 
to the words of the constitution, it is impossible to adopt this con- 
truction in cases of conflict between the Senate and the executive 
without annulling those words in the constitution which provide 
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for the consent of the Senate to make an appointment, and giving 
the Governor the power to fill all the offices with menof his own 
chosing against the will of the Senate. 


EK. Q. K. 
STONE v, STONE. 
(Court of Chancery of New Jersey.) 
Practice—Demurrer to petition for Di-  fordivorce. The description of the offense 
vorce. —A demurrer may be filed toa petition _ held to be sufficient in this case. 


On motion to strike out a demurrer to a petition for divorce. 

Mr. H. A. Pettit for the motion. 

Messrs. Gilbert & Atkinson, contra. 

Birp, V. C.: In this case a petition for divorce from the bonds 
of matrimony has been filed. To this petition a demurrer has been 
filed. Motion has been made to strike out the demurrer. 

First: Shall the motion to strike out the demurrer prevail ¢ This 
motion rests upon the ground that the proceedings by petition are 
purely statutory, and that the statute makes no provision for the 
defendant offering any defense but by way of answer. In other 
words, the petitioner says because the statute does not prescribe 
that the defendant may take any exception toa pleading by way 
of demurrer or otherwise, he is therefore precluded from raising 
any objections whatsoever to the petition of the petitioner. It is 
true the statute is silent upon that subject, but so it is silent 
upon many other matters or forms or methods of procedure, which 
have been adopted for ages and have been understood as too essential 
to the proper administration of justice to be overlooked, ignored 
or excluded. It may be said that scarcely anything is more ad- 
vantageous or beneficial ip the proper administration of justice 
than the right to the defendant to determine beforehand the exact 
nature and extent of the charge brought against him; to require the 
petitioner or complainants, us the case may be, to make such dis- 
tinct and unequivocal allegation or charge as will enable him to 
understand with what he is charged as to time, place and circum- 
stance, so that when he submits himself to trial there may be no 
uncertainty or mistake in his mind as to the character or nature of 
his defense. I think it would be most unreasonable for the court 
to say it lies within the province of the petitioner to charge what 
he please, in any manner he please, however uncertain it may be, 
and then compel the defendants make answer whether he can 
make answer or not with any certainty, and to go upon his defense. 
That, it seems to me, would be a mockery of justice, or at least its 
administration. 

I can see no ground whatever for the motion to strike out the 
demurrer to rest upon. 
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The language of the petition demurred to was as follows: ‘‘ That 
the said F. 8. since her marriage with your petitioner and on the 
30th day of May, 1887, and at divers other times, in a house situ- 
ate on P. avenue, numbered according to the numbering of said 
avenue as 163 in the city of Trenton, county of Mercer and State of 
New Jersey, wickedly disregarding the solemnity of her marriage 
vows, committed adultery with divers persons whose names are 
unknown to your petitioner.””, The Vick CHANCELLOR held this 
to be sufficient description of the offense. 

Defendant's counsel relied on the 163d rule of Chancery. Marsh 
v. Marsh, 16 N. J. Eq. (1 C. E. Green) 391; Mills v. Mills, 18 N. 
J. Eq. (38 C. E. Green) 444; Clutch v. Clutch, 1 N. J. Eq. (Sax.) 
474; Black v. Black, 26 N. J. Eq. (11 C. E. Green) 431, and other 


ases. 


THE PRESIDENT, DIRECTORS AND COMPANY OF SOMERSET COUNTY BANK, 
v. A. A. BEEKMAN AND C. P. WILLIAMSON. 
(New Jersey Supreme Court.) 
Fees and Costs.—Ina suit commenced act of Feb. 27, 1884, where he recovers less 
in Supreme Court against two defendants, the than $200and more than $100 ; provided the 


plaintiff is entitled to costs by virtue of the defendants do not reside in the same county 


VAN SycKEL, J.: The plaintiff isa bank located in Somerset 
county, in this State. The defendant, Beekman, resides in Somer- 
set county, and the other defendant in Passaic county. 

The suit is against the drawer and indorser of a promissory note 
brought in this Court, in which judgment is entered for $105. 

The question is whether, under the act of February 27, 1888 
(Supp. to Rev. 811, p. 116), the plaintiff is entitled to costs. 

The amended section provides that if, in any suit commenced in 
the Supreme Court, the plaintiff shall not recover above $200 exclu- 
sive of costs, then said plaintiff shall not be entitled to costs; but 
this section shall not extend toany suitin which titles to lands, ete., 
come in question, or where parties to a suit in which the amount 
recovered, exclusive of costs, exceeds one hundred dollars, do not 
reside in same county. 

W here drawer and indorser reside in different counties they can- 
not be joined in a suit as defendants, unless it is instituted in Su- 
preme Court. 

Prior to this amendment, where the sum recovered in Supreme 
Court was over $100, but not in excess of $200, the plaintiff was not 
entitled to costs. He was compelled, therefore, to sue defendants 
separately or pay his own costs. It is an advantage to indorser to 
be sued with maker, because under our practice he can pay the 
judgment and control] it to compel repayment from the party prim- 
arily liable. 
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ROSSEL v. GAROR. 14! 


The act of 1884 provides that suit may be brought in Supreme 
Court and the plaintiff not excluded from recovering costs where 
the parties do not reside in the same county. 

In this case one defendant resided in Somerset and the other in 
Passaic, and not in the same county. The plaintiff, therefore, hav- 
ing recovered more than $100 is entitled to costs, although his re- 
covery is not in excess of $200. 

This construction remedies the mischief which existed prior to 
the passage of the supplement. 


THE STATE, WILLIAM F. ROSSEL v. CHARLES E. GAROR. 
(New Jersey Supreme Court.) 


License Laws—/mflication.—The mere _ with it, by implication, the right to prohibit 
power given to the borough of Pemberton to absolutely the sale of beer by the quart. 
license lager beer saloons, does not carry 

On certiorari. 

Mr. J. C. Hendrickson for prosecution. 

Mr. Martin R. Sooy for defendant. 

Van SyckeEL, J.: The relator was convicted of violating an or- 
dinance of the borough of Pemberton, which forbids the sale of 
lager beer in any quantity. The act of 1871, p. 1,517, Section 6, 
gives Pemberton the power to license inns and lager beer saloons. 
In Hershoff v. Beverly, 16 Vr. 288, and Staats v. Washington, 16 
Vr. 321, this Court held that a power to license places for the sale 
of fermented liquor, granted to a city where such places were un- 
restrained by general laws coupled with general power to pass or- 
dinances for promoting the peace and good order of the city, justi- 
fies an ordinance which forbids any sale of such liquors in un- 
licensed places. 

There is no general power conferred upon the borough of Pem- 
berton to pass ordinances for promoting the peace and good order of 
the borough. The mere power to license lager beer saloons does 
not carry with it, by implication, the right to prohibit absolutely the 
sale of lager beer by the quart. 

The general law of April 4, 1872 (Rev. 494), provides that ‘it 
shall not be lawful to sell lager beer in less quantity than a quart, 
without a license first had for that purpose from the Judges of the 
court of common pleas of the county, or from the other authorities 
having power by law to grant licenses.’’ When, therefore, the 
special authority granted to the municipality is merely to license 
lager beer saloons, the inference from the general law is very de- 
cided that the special power is limited to licensing to sell by less 
quantity than one quart. 

Conviction set aside. 
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ESSEX CIRCUIT COURT. 
(December Term, 1887.) 


IN RE REPORT No. 2 OF ADJUSTMENT COMMISSIONERS, OF NEWARK,ON EXCEP- 
TION OF A. R. MACDONALD. 


Assessments—/owers and duties of the The commissioners have no power to revise 
Adjustment Commissioners.—The commis- _ taxes legally laid nor assessments made with- 
sioners of ad tment appointed under the in the constitutional limit as to benefits, but 
tax adjustment act of March 30, 1888, P. L. they, under their power t termine in 
149, cannot fix the sum to be paid for anim- — every ha I n fa equity 
provement tor which no assessment has been nd justice to be i1 7 ly »] 
made or npted. lected, have scretion to nsider the 

Semble that the taxes imposed after the circumstances and the fact that many assess- 
act t effect cannot be included in the ments have been 1 » by parate set if 

I mm ipre 1 

| ymmiss t cannot con r an have iw ] 
award of m relating to the ime | l tha \ of xes have ac- 

I l neral rule, 1 1 cumul 1 values " minished 

\ lis¢ ) f the comm ner 1 n cg ussessment 
but yl t | gality ol t l ts fix a sum which oug tinil rness D P 


Deprun, J.: (Orally). The assessments adjusted by the commis- 
sioners were for the regrading of Washington avenue, the opening 
of Oraton street, and the opening of Chester avenue, and also fon 
the taxes assessed on these several pieces of property. 

In regard to the regrading of Washington avenue, the assessment 
the commissioners acted upon had never been made, and con- 
sequently did not come within their jurisdiction. This extends 
only to cases of a tax or assessment ‘ levied or imposed or attempt- 
ed to be levied or imposed,’’ (Section 2, act of Mareh 30, 1886, 
P. L. 149). The only course for the city in such a case is to have 
commissioners appointed in the ordinary way. 

The assessments for opening Oraton street had been made before 
the act took effect and are within the jurisdiction of the commis- 
sioners. I judge from the papers that the commissioners included 
some taxes imposed since the act took effect. I think those taxes 
did not come within the cognizance of the commissioners. I say 
this with hesitation because the point was not taken by counsel, 
and of course was not argued. I think these taxes remain a lien 
on the property even after the sale which relates back, as it were, to 
the date of the act. I throw out these remarks by way of sug- 
gestion so that counsel for the cities, and for land-owners may have 
their attention called to it, and bring the question before the court 
in the regular manner. 

Another question in the case was whether the commissioners can 
consider uncollected awards of damages. The commissioners have 
no jurisdiction over these. They are only to adjust taxes and as- 
sesssments. The set-off of awards was made by virtue of another 
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act, the Comptroller’s act. The commissioners have only to mak 
the adjustment and the set-off may be made afterwards. It is 
obvious for several reasons that the commissioners cannot make the 
set-off ; the award may belong to a former owner; there may be 
equities that have to be settled by the courts. ‘The commissioners 
did very properly in refusing to consider the award. The party 
must pay and apply to the city for the award or'in case of a sale 
the whole title must be sold for the whole amount and the award 
must be adjusted out of the proceeds. 

The next question is as to how far the court may revise the pro- 
ceedings. The court, as a general rule, may not review the discre- 
tion of the commissioners, but only the legality of their action. 

Now as to the power of the commissioners over the taxes and 
assessments. The commissioners have no authority to revise taxes 
legally laid and made. The revision of such taxes belongs to the 
city officers by appeal, etc. The commissioners did right in refus- 
ing to revise these taxes. With respect to assessments, however, to 
the extent of the constitutional limitation of the benefits received, 
the act indubitably gives the commissioners power to revise the 
decisions of former commissioners. The assessments in this case 
were within the constitutional limitation. They were made under 
constitutional laws. They were made by commissioners appointed 
by this court and their judgment was on notice duly affirmed by 
this court. Against this there was a very little evidence. This 
was the testimony of Mr. Lehlbach (a surveyor) that this opening 
of the street was less advantageous than another plan would have 
been. This is probably true, but the answer of the city counsel to 
this is perfectly satisfactory, thatis, that the city lays out streets for 
public advantage and not for private advantage. The only thing 
the land-owner has the right to claim is that he shall have full eom- 
pensation for damages. The assessments thus made and confirmed 
by so many commissioners, whose judgment I have more confidence 
in than my own,were valid, and subsisting assessments upon which 
the Adjustment Commissioners might act and on which they might 
base their judgment and which they were not called upon to revise. 

There is another power given by the act, however, one which 
gives it its value. They are to ‘‘determine as to each parcel of 
land how much of the arrearages and subsequent taxes, assess- 
ments and water rates, if any, ought in the way of tax assessment 
or water-rates in fairness, equity and justice to be laid, assessed and 
charged and actually collected from said land for or on account of 
said taxes,’’ etc. This is a matter of discretion authorizing the com- 
missioners to do what under the special circumstances they think in 
fairness, equity and justice ought to be done. The importance of it is 
shown in such a case as this. There may be cases in which the 
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assessments for each improvement may be within the constitutional 
limitation and entirely right and fair, and yet it may well be that 
there is another improvement on the same property which in itself 
is within the letter, even the spirit of the rule, and yet this process 
may goon until the whole tract is divided into city blocks and the 
improvements are in excess of what is required by the market, and 
the property not being immediately salable, an accumulation of 
taxes and assessinents is made, and then these assessments remain 
without reduction after the market value of the property has great- 
ly diminished, and valuations for tax purposes are made without 
regard to the fluctuation of values, and so when improvements were 
made perfectly proper at the time they have since proved prema- 
ture and disastrous. There are many streets that were opened and 
graded and curbed in the exercise of sound discretion at the time, 
which have been useless and have gone to ruin and the opening of 
them not only took the property from the land-owner, but also took 
away from every tax-payer the right to have this land brought year 
by year into the tax levy. It is such cases as these to which this 
act was directed and on which the action of the commissioners could 
be of great value to the community. 

On this action of the commissioners the revising action of this 
court is asked for. [am not sure that I can find in the act any 
authority to revise the decision of the commissioners on this point, 
but at any rate it can only be on the clearest evidence of mistake 
or injustice. The assessment should be confirmed on this point. 


Notrr.—On the question left open whether taxes imposed since the act took effect may be 
included, we would suggest that in the second section of the act the words arrearages and 
subsequent taxes, etc., seem to include taxes imposed after the passage of the act The 
commissioners are directed in all cases, when any tax, etc., levied, etc., prior to the passage 
of the act, remains unpaid and in arrears, to examine into, fix, adjusi and determine as to each 
parcel how much of such arrearages and subsequent taxes, if any, ought in fairness, etc., to 
be laid, etc , and collected. The commisioners have jurisdiction only in case there were 
arrearages at the time of the passage of the act, but they are to adjust not only these arrear- 
ages, but also the subsequent taxes, and this being so, there is no difficulty about the sale 
conveying a title free of all incumbrances, except taxes, assessments and water rates levied 
after the confirmation of the report as provided in section 5. Eps. 


IN THE MATTER OF OPENING SOUTH STREET. 
(April 7, 1888.) 


Mr. Coult for the city of Newark. 

Mr. F. 8. Johnson for the exceptant. 

Depvue, J.: (Orally). There is a question that arises on the re- 
port of commissioners for the opening of South street. 

The question discussed was whether such assessment could be 
made before the grade was established. The practice is to make the 
assessments first. Cases arising last year brought to the attention 
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of the court the injustice that might be done by making an assess- 
ment before the grade line was established. 

I have given the subject a great deal of attention, andI am con- 
vinced that no assessment should be made before the grade line is 
established. I do not see how it can be done without doing grave 
injustice. I know that it is the ruie in assessing damages for con- 
demnation of lands for railroads, and I know that the grade line is 
considered as a most important element in these cases, so much so, 
that when the grade is overlooked or damaged the courts have 
granted relief. I do not see why the rule should be applied in one 
case and not in the other. 

The counsel for the city have urged the matter with so much 
earnestness and confidence that I have given the matter unusual 
consideration. 

It is just as important in assessments for benefits as in assess- 
ments for damages, and it is even more important. The assess- 
ment is made as for a completed work. 

The grade line may be changed afterwards, and unless the prop- 
erty has been built upon, the land-owner gets no damages. 

I think it is important that the grade line be established, and I 
see no reason why it should not be done. 

I do not know what effect this decision will have on the present 
vase, but it must be determined with reference to this rule. 

(April 4, 1888.) 
Notice of Trial—Amendment—WNon-suit. 

Mr. Price moved that certain cases be put on the list. 

Mr. Ludlow McCarter said the cases were at issue more than 
twenty days before the term, and ought under the old statute to have 
been noticed for the first day of the term, and that the new 
statute, February 10, 1885, only applies to cases that are not at 
issue in season to be noticed for first day ofthe term. He moved 
for a non-suit. 

Mr. Price asked leave to amend the notice of trial so as to make 
it for the first day of the term. 

Drpur, J. said: ‘*I cannot amend a notice of trial, that is a mat- 
ter out of court; neither will I non-suit you. It is not the prac- 
tice of this court, nor of the Supreme Court, nor of the Court of 
Errors to grant a non-suit when a party is in default if a notice of 
the default is not wilful. The defendant has his election, either to 
have the case tried during the term or go off till the next.’ 

Mr. Price: ‘‘I suppose it is open for me to give a notice for a 
day in term?’ 

The Court: ‘“‘No. You cannot do this. The statute does not 


provide for it. The defendant has his election.”’ 
10 
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THE STATE, JOHN G. VERMILYE, ET AL., v. THE MAYOR, etc.. OF NEWARK. 
(April 16, 1888.) 
Municipal Corporations—Markets— Effect of Permit to Occupy— 
Lease and License. 


An application was made to Judge Depue fora certiorari to take 
up to the Supreme Court a resolution of the Common Council of 
Newark, directing that all venders’ stands or booths around the 
Centre Market should be vacated and removed. It set forth that 
the prosecutors had occupied these stands as places of business for 
many years under permits from the Common Council, and in con- 
sideration of a monthly rent, and was not to be revoked at will, but 
they held as tenants from year to year, and were not to be removed 
without legal notice. 

Mr. Abner Kalisch (others with him) for the Prosecutors; Wr. 
Coult for the City of Newark. 

Drepvugk, J., in giving his decision, referred to the contention of 
Mr. Kalisch that the holdings were by virtue of what was in effect 
a lease, and said it was not necessary to consider that question. 
The paper in controversy is what the ordinance called a permit to 
occupy these stands subject to such conditions as were expressed in 
it. Headded: ‘‘ The city charter authorizes the Common Council, 
either by ordinance or resolution, to establish and regulate public 
markets—language as broad as any that could be used to confer 
power upon any municipal authority to control public property.” 
His Honor then read the ordinance authorizing the Common Coun- 
cil to grant such permits, and to impose such terms and conditions 
as to them should seem proper. He also read from one of the per- 
mits the clause showing that it was subject to be revoked by the 
Mayor on recommendation of the Market Committee of the Com- 
mon Council, and said: **‘That it is within the power of the Com- 
mon Council to delegate to the Mayor and Market Committee this 
power to revoke these permits is too clear to admit of any contro- 
versy, but the Common Council did more. They did not leave it to 
the Mayor or Market Committee, as I think they might have done, 
but they passed a resolution, and by that resolution they gave no- 
tice as early as last December—which, even if this were a lease, 
would be a sufficient notice—and that notice was served upon these 
parties immediately. I think there is no possible warrant for the 
allowance of this writ and the embarrassment of the city in the 
exercise of its legislative functions.”’ 

‘*Tt will be precisely the same as the power granted to the Street 
Commissioner to permit awnings or porches to be erected for tem- 
porary convenience in the public streets. To hold that these per- 
mits could not be revoked by proper official action without an or- 
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dinance, which would take some time to carry it into effect, would 
tend thoroughly to embarrass, if not to put an end to, the efficiency 
of city governments. Besides that, if this writ should be refused, 
and the Common Council should proceed to remove these obstrue- 
tions, these parties would have ample remedy in a civil suit. The 
application for this writ is therefore denied.’’ 

Nore.—After this decision Mr. Kalisch, on behalf of George Smith, one of the prosecut. 
ors, obtained from the Chancellor a rule to show cause with an order forbidding the destruc- 
tion of his stand, and served it just in time to save this stand from the destruction that over- 
whelmed the others. A motion was made to dissolve this injunction, and this was heard on 
April 24 beiore Vice Chancellor Van Fleet. Smith v. The Mayor, etc., of Newark. 

Mr. Kalisch contended that the permit under which Smith held was in effect a lease not 
revocable at will, but a tenancy from year to year, terminating September 15, and that legal 
notice had not been given, and also that the complainant, being a dealer in general country 
produce, was not within the terms of the resolution, ** that the clerk of Centre Market be 
and he is hereby instructed to notify all wholesale produce dealers, dry goods and tinware 
dealers to vacate their stands on or before the Ist day of April, 1888,”’ and he suggested that 
the notice to quit was given before the resolution was signed by the Mayor and before it had 
taken effect. 

Mr. Coult was not called on, and the VICE CHANCELLOR said the permit given to the com- 
plainant gave him the right to occupy his stand as long as the Mayor and Common Council 
thought proper to let him do so; it was a license subject to be revoked at any time, and it 
was well known that the city authorities desired to regain possession in order to make a 
much needed public improvement. The rule to show cause must therefore be dismissed with 
costs. 


KEATOR v. MINER. 
Pleading—Trespass—Case—Acts of Servants or Agents without 
express direction of Employer. 


On motion to strike out demurrer. 

Mr. Ludlow McCarter for the motion. 

Mr. Samuel Kalisch, contra. 

This was an action of trespass for the ejection of the plaintiff 
from the defendant’s theatre and sending him to the police station. 

The declaration alleged that the defendant, by his servants or 
agents, acting in behalf of the defendant, assaulted said plaintiff, 
and then and there seized and laid hold of said plaintiff, and com- 
pelled the said plaintiff to go from and out of a certain building 
known as Miner’s Theatre, into a public street, upon the false alle- 
gation that he had gotten possession of certain tickets alleged to 
be the property of the defendant without paying the defendant the 
full amount therefor, and then and there caused the plaintiff to be 
arrested and taken into custody by a police officer, and said police 
officer at the request and under the direction of the defendant’s 
servants, who were then and there acting for and in behalf of the 
said defendant, then and there forced and compelled the plaintiff 
to go along certain public streets to the police station and kept and 
detained him there without any reasonable or probable cause for a 
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long time, to wit: one hour, contrary to law and against the will 
of the plaintiff. 

The defendant demurred. 

Mr. McCarter for the plaintiff, moved to strike out the demurrer 
as frivolous. He maintained that the master was responsible for 
the negligent acts of his servants and cited the cases of Morley v. 
Guaisford, 2 H. Bl. 442, and Haggett v. Montgomery. He argued 
further that if the injury occurred as the necessary, probable or 
natural consequence of the act ordered by the master, then the 
act is the master’s, and he should be sued in trespass, if the act 
were forcible and immediate. Gregory v. Piper, 9 B. C. 951. The 
distinction is that whep the injury is immediate and not conse- 
quential, trespass is the remedy. See Saunder P. & Ev., vol. 2, 
part 2. p. 1083. and case there cited. 

On the other hand, where the injury ensues not immediately 
from the act complained of, it is a consequent injury, and trespass 
will not lie. Saunder on P. & E. vol. 2, part 2, p. 1084. But 
where the injury is both immediate and consequential, trespass on 
case may sometimes be supported. See Ibid. 

Mr. Kalisch for the defendant, insisted that the action should 
have been ‘‘case,’’ and that the declaration did not aver that the 
acts of the plaintiff’s servants, within the scope of their employ- 
ment, were done in his presence or by his direction, or that he had 
ratified their acts. There are no facts stated in the declaration 
from which an implied authority to commit the alleged trespass 
can be inferred ; he cited Brokaw v. N. J. R. R. & Tr. Co., N. J. L., 
(3 Vr.) 331; Poultonv. The London & 8. W. R. R. Co., 2 Q. 
B. 534; Moore v. Metropolitan R. R. Co., 8 Q. B. p. 40. 

Depur, J., said the action was properly brought in trespass, but 
that he could not say that the declaration contained a sufficient 
averment to make the defendant liable for the acts of his servants, 
and that he would not strike out the demurrer as frivolous. 

Mr. McCarter consented that the declaration be amended. 


TRIMBLE v BOARD OF CHOSEN FREEHOLDERS OF ESSEX COUNTY. 
(April 4, 1888.) 


Interpreters— Power of Court ef Common papers and the testimony of their witnesses, 
Pleas in Election Cases.—The Court of Com- andthe board of chosen freeholders are 
mon Pleas has the power to employ inter- bound to pay for any reasonable charges of 
preters for the purpose of translating the _ the interpreter. 


testimony of applicants for naturalization 


This case had been pending a long time. 

During the Presidential election of 1884, the Court of Common 
Pleas, of this County, appointed James W. Trimble to interpret 
the testimony of Italian applicants for naturalization papers, and 
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the testimony of their witnesses. Mr. Trimble was engaged in such 
capacity for three days and sent a bill for $9.00 to the Board of 
Freeholders. That body refused to pay it, and Mr. Trimble 
brought suit against the Board to recover. 

Depur, J., in deciding the case, said: The bill was for ser- 
vices as interpreter under the appointment of the Court of Com- 
mon Pleas, and there is no controversy as to the reasonableness of 
the charge. The whole question in the case turns upon the power 
of the Court of Common Pleas to make this appointment, and to 
make the board of chosen freeholders bound to pay this bill. The 
plaintiff was employed as an interpreter on an occasion when the 
final naturalization papers of a number of Italians were to come 
before the courts. An act of Congress confers upon the State courts 
power to grant applications for citizenship. The courts of the State 
have assumed this authority, and their acts in this regard are 
judicial. 

It is the duty of the court to ascertain whether the witnesses who 
testify to the residence and character of the applicant, have the re- 
quisite knowledge to understand what they are doing. This court 
cannot see how it is possible to distinguish this position of the 
Court of Common Pleas from any of the ordinary functions of the 
court in the administration of justice. The statute gives the court 
power to summon an interpreter when needed. It is the right of 
every man to have his evidence and that of his witnesses presented 
to the court in a language that all can understand. To deny this 
right would be practically to close the doors of the courts of justice 
to such persons. There is no donbt of the power of the court to 
provide these essentials for the administration of justice. The 
power to appoint an interpreter is a judicial function, inherent in 
the court, and the duty of the board of freeholders to pay the bill 
arises from the fact that the public assumes the duty of supplying 
the necessary funds for the administration of justice and the con- 
duct of the courts. 

I have never had any doubt of the duty of the Court of Common 
Pleas to make such an appointment, and I have no doubt of the 
duty and obligation of the board of freeholders to provide for the 
reasonable expenses of the employment of an interpreter, and these 
charges are reasonable. The judgment of the court will be in favor 
of the plaintiff for nine dollars. 
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JUDGE DEPUE’S CHARGE TO THE GRAND JURY. 
(Essex Oyer Terminer, April Term.) 
Dying Declarations—Jurisdiction—Disorderly Houses—Sale of 
Liquors— Repeal of Penal Statute. 


In his charge to the grand jury at the April term, Judge Depue 
declared the law relating to several subjects. 

In regarl to Dying Declarations he said: Dying Declarations 
derive their sanction from the fact that they were made under a 
sense of impending death—the situation of the declarent at the 
time being such as to create a sanction equally impressive with 
that of an oath administered in a court of justice. Before the 
declaration of a deceased can be received in evidence on an investi- 
gation of this character, whether on the traverse of an indictment, 
or on an investigation in the grand jury room, it must appear 
affirmatively that they were made under such circumstances as_ to 
constitute dying declarations in the sense I have defined them. 

As to Jurisdictions in cases of homicide he said: Andrew Mc 
Nally died recently in New York city from the effects ofa blow 
received by him in this city at the hands of James Gallagher, on 
the 17th of last month. Whatever doubt may have existed at 
one time, the law is now settled that the courts of the jurisdiction 
in which the mortal blow was given have cognizance of the homicide 
although death resulted in another jurisdiction. 

After speaking of the ineffectual efforts of the police to suppress 
Disorderly houses— Houses of prostitution—he said: Nothing but 
the vigorous action of a Grand Jury can accomplish any satisfac- 
tory results. The fault for this condition of affairs is not with the 
law, for the law holds not only the inmates of such houses indict- 
able as keepers of disorderly houses, but, by a recent decision of 
the Supreme Court, the law has been settled that the owner ofa 
house or his agent who rents a house, knowing that it is to be used 
for the purpose of a brothel, may also be indicted as the keeper of 
such house. Troutman v. State (20 Vroom 33). 

As to the Sale of Liquors, he said: On several occasions hereto- 
fore in charges to grand juries I have stated with particularity the 
statutes regulating the sale of vinous, fermented and intoxicating 
liquors. It will be sufficient for present purposes to say that for 
the sale of those liquors without a license, or the sale by licensed 
or unlicensed vendors on Sunday, an indictment will lie for the 
specific offense everywhere in the county, except in the cities of 
Newark and Orange, and that in those cities indictments will lie 
only where the unlawful selling has been such as to amount ina 
legal sense to habitual violations of law, and therefore subjecting 
vendors to indictment as keepers of disorderly houses. 
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EDISON ELECTRIC LIGHT CO. v. WESTINGHOUSE & CO 15! 


As to the Effect of a New Statute that takes the Place of an Old 
One and Repeals It, he said: A new statute on this subject (the 
sale of liquors) has been passed which goes into effect on the first 
day of May. The passing by the legislature of a new law on the same 
subject matter neither condones nor obliterates offenses committed 
against existing laws while they remain in force, although indict- 
ments therefor are not in fact presented before the new law takes 
effect. And this result will follow although the existing law is 
altered or repealed by the new statute; for by the general act 
concerning statutes it is provided that no offense committed, and 
no liability, penalty or forfeiture, either civil or criminal, incurred 
previous to the time when any statutory provision shall be repealed 
or altered, shall be discharged or affected by the repeal or alteration 
of the statute under which such offense, liability, penalty or forfei- 
ture was incurred, unless it be expressly declared in the act of the 
legislature whereby such repeal or alteration shall be made that 
offenses, liabilities, penalties or forfeiture already committed or 
incurred shall be thereby released or discharged ; and indictments 
and prosecutions for such offenses, penalties or forfeiture shall be 
instituted and be proceeded with as if such prior statute had not 
been repeated or altered. Rev. 1121, $41. You will therefore 
investigate acts that may have been done whilst existing laws are 
in force in violation of such laws without regard to the new statute. 


THE EDISON ELECTRIC LIGHT CO. ». WESTINGHOUSE, CHURCH, KERR & CO. 
(U. S. Circuit Court, District of N. J., January 10, 1888.) 


Abatement — Consolidation of Corpora- pending against either of them should not 
tions.—On a motion to dismiss a bill on the abate, but may be continued to final judg- 
ground that the suit has abated by reason of | ment, or the new corporation may be substi- 
the fact that the existence of the defendant tuted. Such a statute in New York, not 
corporation is terminated by a merger with being against the law or policy of the United 
another corporation, it is a sufficient answer States, will be regarded by the U. S. Circuit 
to show that by the law of the state in which Court in dealing with a suit in New Jersey 
the corporation existed it was provided that against a New York Company. 
on the consolidation of companies, actions 
Motion to dismiss bill. 

Mr. R. N. Dyer, Mr. J. C. Tomlinson and Mr. C. A. 
ward, for plaintiffs. 

Mr. L. E. Curtis, Mr. S. A. Duncan and Mr. W. Bakewell, 
for defendants. 

Wa es J.: The bill in this cause was filed on the 22d day of 
December, 1886, and contains the usual allegations of infringement 
by the defendants. 

On the 4th of April, 1887, the defendant filed a plea and answer, 
setting up various defenses, but not denying infringement. A 
replication was duly filed,and upon the record thus far the defendants 
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are conceded infringers. The defendants now move ‘‘that the bill 
of complaint herein be dismissed forthe reason that the corporate 
existence of the corporation complainant herein terminated on or 
about the 31st. day of December, 1886, by a consolidation and 
merger of the said complainant with the Edison Company for isolat- 
ed lighting, by virtue of certain proceedings had under the laws of 
the State of New York.’’ The laws cited are contained in the 
statute of New York, of the 22d day of May, 1884, known as 
chapter 367 of the laws of that year. Thedefendants insist that by 
the act of consolidation the complainant company ceased to exist, 
and that therefore, as in the case of the death of a natural person, 
pendente lite, the suit abated and it is necessary that the proper 
parties, whoever they may be, should be substituted to carry on 
the suit, under the provision of Equity Rule 56 of the Supreme 
Court. 

Under the New York statute it appears that there is no termina- 
tion of the existence, or a dissolution of the complainant in rela- 
tion to actions in which it wasa party pending at the time of the 
consolidation. The provision relating to this matter is in these 
words : ‘‘And no such action or other proceeding then pending 
before any court or tribunal in which any corporation that may be 
so consolidated is a party, a ad a 
shall be deemed to have abated or been discontinued by reason of 
any such consolidation, but the same may be prosecuted to final 
judgment in the same manner asif the said corporation had not 
entered into the said agreement of consolidation, or the said new 
corporation may be substituted as a party in the place of any cor- 
poration so consolidated as aforesaid with any other corporation or 
corporations, and forming such new corporation, by order of the 
court in which such action, suit, or proceeding may be pending.”’ 

The defendants, however, interpose the objection that the pro- 
vision just cited is for the government of the New York courts 
alone, and can have no control over the equity practice in the 
Federal Courts. On such examination as we have given to the 
matter and to the authorities cited in the briefs of counsel, we 
cannot assent to this view. No good reason has been assigned, nor 
does there appear to be any, why this court should not recognize 
the statutory provision of New York and apply it to the pending 

suit between these parties. 

The question would seem to involve something more than a mere 
rule of practice; it embraces the legal and equitable rights of the 
plaintiff under the laws of the state which created it and prescribed 
the terms and conditions on which it might be consolidated with 
one or more corporations of the same state. In Central Railroad 
and Banking Company v. Georgia, 92 U. 8. 65, it was held that the 
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consolidation of two companies does not reasonably work a disso- 
lution of both and the creation of a new corporation. Whether 
such be its effect, depends upon the legislative intent manifested in 
the statute under which the consolidation takes place. And so, in 
National Bank v. Colby, 21 Wall. 614, the Supreme Court of the 
United States recognizes the doctrine that the existence of a cor- 
poration whose chartered life has come to an end by forfeiture of 
charter, or lapse of time, may be prolonged by statute for the 
purpose of conducting pending suits to judgment; nor was the 
idea anywhere entertained in that case, as intimated by defendants’ 
counsel, that it would make any difference whether the corporation 
had been created by an act of congress or by a law of state legisla- 
ture. 

If the statute of New York was in contravention of any law or 
policy of the United States, there would then be substantial 
grounds for allowing this motion, but it has not been shown, nor 
does it appear, to be objectionable in this respect. While, there- 
fore, we are inclined to believe that this suit, as now entitled of 
record, might be prosecuted to judgment by the complainant, it 
may be expedient and proper, and perhaps avoid unnecessary 
delay, to refuse the defendants’ motion, and grant the motion of 
complainants’ solicitor, made on the defendant’s papers to substi- 
tute the consolidated company, and it is so ordered. 





RULINGS AT THE CHANCERY CHAMBERS, 
[BEFORE VAN FLEET, VICE-CHANCELLOR, APRIL 23. | 
BAMFORD v. BAMFORD. 
Practice—Decree in another State cannot be set aside on Peti- 
tion— Alimony—Costs. 

Application for the payment of alimony. 

Mr. Henry 8. Drury, for the motion. 

Mr. Eugene 8S. Emley, contra. 

Van Fieet, V. C.: The defendant in this case appears and 
says: ‘‘I am divorced from this woman ; she has no claim upon 
me; I was divorced from her by a court in Colorado.’”’ As long 
as this decree stands unquestioned the Court of Chancery must 
respect it and the complainant has no ground upon which she can 
ask for alimony. 

I think the better way for counsel to adopt is to have the 
petition dismissed, and begin again by bill. This point was 
decided in Dickinson v. Dickinson a short time since (See N. J. L. 
J., Vol. ix, page 74). As to the costs on the petition, if it turns 
out that the defendant is not divorced there can be no costs, 
for the husband cannot, of course, recover costs from his wife 
in divorce proceedings. 








THE NEW JERSEY LAW JOURNAL. 


FOORE v. HAGEMAN. 
Practice— Dissolution of Injunction. 

On motion to dissolve injunction. 

Van FLEET, V. C. said: It appears that a preliminary injunction 
was granted by Vice-Chancellor Bird, and that counsel who now 
moves to dissolve the injunction has prepared his answer, but 
has failed to file it. Under the statute, (Sec. 85 of the Chancery 
act), the court cannot dissolve an injunction unless the answer 
upon which the party relies for a dissolution has been filed ten 
days previous to the time when such motion is argued. 

In a case where the injunction works a great wrong upon the 
defendant, the court might hear the case on affidavits, but where 
the party relies upon his answer, and where there is no great 
necessity for haste, the ordinary practice must be followed. 

I also think it best that the motion should be argued before 
Vice-Chancellor Bird, who is familiar with the matters in dis- 
pute, and therefore, order the case off for two weeks to be heard 
before Vice-Chancellor Bird. 


THE HACKENSACK SAVINGS BANK v. THE ARTHUR TERHUNE MANUFACTURINGCO. 
(April 9, 1888.) 
Receiver—Practice. 

On application for the appointment of a Receiver. 

In this case a bill was filed to set aside a conveyance charged to 
have been fraudulently made by The Arthur Terhune Manufactur- 
ing Co. The company was settling up its business under the man- 
agement of Mr. Terhune. In refusing the application for the ap- 
pointment of a Receiver, 

Vick-CHANCELLOR VAN FLEET said: I cannot appoint a receiver 
to take charge of this property, for that would involve the removal 
of Mr. Terhune, now in charge of the property. While the 
court is willing to make an order, giving the complainant full 
power to inspect the stock and examine the books at frequent 
periods, the court will not take upon itself the burden of destroy- 
ing the business. It is the duty of the court to save from harm 
and not to destroy property. Iam satisfied that Mr. Terhune is 
disposing of this property very rapidly, and is not replenishing his 
stock. If there is any danger that a loss may ensue on the sale 
of the personal property the company can give a mortgage on all 
its real estate. 

ANONYMOUS. 
(April 9, 1888.) 
Powers of Receiver to make Repairs—Rents. 

On application for order authorizing receiver to make a lease for 
certain property. 
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On the argument of the motion it appeared that the receiver had 
received an offer of $480 per annum for the property, and that 
repairs should be made under the direction of the receiver to the 
amount of $500, and that extensive repairs were required to place 
the premises in good condition. It also appeared that there was a 
second offer from another party of $500 per annum, but that there 
was no distinct arrangement as to the amount of repairs to be 
made, except that he would make such repairs as he thought 
necessary, adding that he could have the repairs made at much 
lower figures than the receiver. In disposing of the matter, 

VAN Freer, V. C., said: So long as the receiver is competent to 
act and fulfill the duties required of him as receiver, the repairs 
must be left to his discretion and judgment. The question as to 
what constitute, or are necessary repairs, must be left entirely 
within the control of the receiver. It is impossible for the court 
to allow the judgment of anyone else to take the place of the judg- 
ment of the receiver. The receiver is the party in charge of the 
property, and to him alone the court can look for advice and 
instruction. As to the suggestion that the receiver take bids for 
the repairs—this is also a question entirely within the discretion 
of the receiver—the amount that is to be spent must be left to his 
judgment. Nor can the court require him to employ any particular 
parties to do this work. 

If the party desiring the property will make a reasonably suffi- 
cient increase of rent to that of the party now in possession he can 
have it, and the receiver will make the repairs out of the rent. 


NOTES OF PENNSYLVANIA DECISIONS. 


Objects calculated to Frighten Road- Worthy Horses Must Not 
be Left on the Highway. 

In the case of the Township of North Manheim v. Clara Arnold 
et al., the Supreme Court, inan opinion by Mr. Justice Clark, has 
affirmed the judgment of the Common Pleas of Schuylkill county. 
Suit was brought by Clara Arnold to recover damages for the de- 
struction of a horse and sleigh, at Landingville, in the month of 
March, 1885, at a point where the public road to Orwigsburg 
crossed the four tracks on the Philadelphia and Reading Railroad. 
It appears that there was a railroad siding at this point, and, 
although the public road was 33 feet wide, lumber unloaded from 
the cars had been piled up on both sides of the road, so as to leave 
a passage way on the road of only fourteen feet in width. The 
horse, upon being driven into this passageway, took fright at the 
lumber piles, ran away and was killed at the railroad bridge and 
the sleigh destroyed. It appears that the horse was a well-broken 
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one and quite roadworthy. It also appeared that the railroad com- 
pany, or parties using the siding, were in the habit of piling the 
lumber on the sides of the public road. Upon this state of facts a 
verdict and judgment was recovered in favor of Clara Arnold 
against the township in the court below. 

The Supreme Court, affirming this judgment, states that the 
Road Supervisors have no right to allow objects that are well 
known to be likely to frighten well-broken roadworthy horses to 
remain upon the highway after such have been brought to their 
notice, and that such objects are treated as defects in the highway, 
for which the township may be held responsible. While there is 
no doubt that the owner of property abutting on a road or street 
has the right to use the highway fora reasonable length of time for 
loading or unloading lumber, coal and supplies, or building ma- 
terials, they have no right to do so for an unreasonable time. nor 
xan they convert a public road into a lumber yard. Itis no answer 
toa party injured, for the public authorities to say that he can have 
his action against the private party causing the nuisance, as the 
party injured has a right to proceed against the public authority 
or against the individual, as he may choose. 





A QUESTION OF PLEADING IN EQUITY. 


In the case of Barbey’s appeal the Supreme Court has reversed 
the Common Pleas of Berks county, sitting asa court of equity, 
and, in an opinion by Mr. Justice Paxson, holds that a defendant 
vannot demur to the whole bill and answer to the whole bill ; that 
while he may demur as to part and plead as to another part and 
answer to another part of a bill, he cannot plead, answer or demur 
to the same part of a bill. and if he demur to the whole bill and 
answer to the whole bill the answer overrules the demurrer. The 
case must proceed on the answer. The opinion cites | Daniel's 
Chancery Practice, 660; Mitford’s Equity Pleading, 209; Story’s 
Equity Pleading, 442.—Phila. Ledger. 
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MISCELLANY. 
WHERE OUR JUDGES WERE of Somerset county, and Vice Chancellor 


EDUCATED. 


The Judiciary is mainly composed of col- 
lege graduates. From Princeton, are Attor- 
ney-General John P. Stockton, LL. D., ’43: 
Assistant Attorney General William Y. John- 
McGill 

Vice- 


in the schools 


son, 65; Chancellor Alexander T 


Jr., graduated from Princeton, 1864 


Chancellor Van Fleet studied 


John T. Bird spent three years at the classi- 
cal academy at Hackensack. 

Princeton College is well represented in 
the Supreme Court of the state, for we here 
have Chief Justice Mercer Beasley, LL. D, 
33; Judges David A. Depue, LL. D., ’46; 
Edward W. Scudder,’41; Bennet Van Syckel, 
"46; William J 


Magie, ’55. 


Justice Man 
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ning M. Knapp studied in Bergen county. 
Judge Dixon was educated in Liverpool and 
Marypont, Cumberland county, England, 
and graduated from Rutgers College in 1859. 
Judge Reed attended the Lawrenceville and 
Trenton Model Schools. He entered Rut- 
gers and matriculated at the State Normal 
and Law School of New York. The late 
Judge Joel Parker prepared for college at 
the Trenton Academy, and graduated from 
Princeton in 1838. His successor, Judge 
Charles G Garrison, attended school in 
Princeton and thence to the University of 
Pennsylvania, taking both the courses in 
classics and the prescribed studies in the 
medical department. He graduated in 1872, 

Princeton furnished Judge of the U. S. 
District Court John T. Nixon, LL. D- '41, 
and U. §. District-Attorney Samuel F. 
Biglow ’57. Clerk S. D. Oliphant of the U. 
S. Circuit Court graduated in 1844 at Jeffer- 
son College, Washington county, Pa., while 
Clerk of District Court. Linsly Rowe was 
educated in the best private schools of New 


York city —7venton Gacette 


THE ACCUSED AS A WITNESS IN 
ENGLAND. 


We have so long been accustomed to 
allowing accused persons to testify in their 
own behalf, that it is amusing to see with 
what timidity the English approach the sub- 
ject. Lord Bromwell’s bill introduced last 
year has been solemnly discussed and seri- 
ously opposed. It has been introduced 
again this year. It is substantially like our 
statutes, but there are certain particular limi- 
tations. The following is the account of it 
given in Pump Court of March 3. 

‘*It proposes that where a person is 
charged with an offense, whether solely or 
with others, he may himself be called as a 
witness. But the bill is in form entirely 
voluntary; without his own consent he may 
not be required to give evidence. So also 
the wife or person of the husband charged 
may be called as a witness. But, here 
again, the consent of the accused is neces- 
sary, except where similar evidence has 
hitherto been compulsory. Any one who 
gives evidence under the bill will have to 
submit himself to cross-examination. But 
he will not be required to answer any ques- 


tion which tends to show that the accused 
or any person accused with him has com- 
mitted any other offense. One of the excep 
tions to this general rule is where the accused 
has given evidence of good character, and 
then such a question may be put. The 
other exception is when the proof of the 
commission of the previous offense is admis- 
sible evidence to show that the accused is 
guilty of the offense under consideration. 
Finally, it is provided that where the de- 
fense is not conducted by a barrister or a 
solicitor, a formal notice is to be given to 
the accused that he need not give evidence 
unless he wishes. 


REMINISCENCES OF SIR FRED- 
ERICK POLLOCK. 





In his reminiscences, just published, Sir 
Frederick Pollock gives this amusing account 
of his first appearance in court to try a case 
after being called to the bar. 

**Tt fell to me, of course, to examine the 
first witness. I knew my brief by heart, but 
got up in the greatest funk to do my duty. 
The court swam round me, I did not know 
what questions I asked, or what answers 
came from the witness box, and sat down 
thinking it was all over with me, and wishing 
the floor would open to let me disappear as 
completely and quickly as possible. At the 
close of the case a little scrap of paper, two 
inches square, was passed to me in the cleft 
of the crier’s white wand, and, to my vast 
surprise and pleasure, I read a note from 
Dundas, (the judge,) which said, ‘ You ex- 
amined your witness quite like an old and ex- 
perienced hand, reminding us of your sire— 

patre Pollock, 
Fillius Pollockior.’ ” 

There are also two anecdotes of Lord 
Ellenborough given: 

** 3d August.—Stories of Lord Chief Jus- 
tice Ellenborough. He once came rushing 
out from a debate in the House of Lords 
and ran against the Prince of Wales, for 
which he apologized. ‘I beg your Royal 
Highness’ pardon, but I am responsible to 
my Creator for the use of my time, and Lord 
Darnley is speaking ’” 

‘*Lord Westmoreland was on his legs in 
the House of Lords, and, giving his opinion 
on the question in debate, said: ‘ My Lords,’ 
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MARX v. ADDOMS. 
The Supreme Court in Marx v. Addoms, 
February term, 1888, 12 Atl. Rep., gog, de- 


cides a case under act of March 24, 1882 


(Nix. Dig., 548, pl. 


and execution against the husband on a debt 


7), authorizing a suit 
arising out of the contract of the wife, so far 


as it applies to antecedent marriages. It 


in Van 


Law (5 Vroom), 109, that with refers 


was intimated Kirk v. Skillman, 34 
in Be 
ence to antecedent marriages it would be dif- 


legislation that made tl 


o 


ficult to vindicate 
husband liable for debts arising out of con 
tracts under which he acquired no interest, 


riven his consent, 


Dd 


and to which he had not 
either expressly or by implication, and now 
the reasons yiven by the Chief Justice make 
it clear that such a statute is void as to ante- 
cedent marriages, and show very plainly why 
the act was repealed in the Revision, 

The Chief Justice’s reasons are very clear, 
but his long words were too much for the 
He said ° 


printer of the Atlantic Reporter. 


‘* The result is, therefore, that the statute 
must be regarded as an emanation of some 
transcendent power over the subject inherent 
in the legislature. If the prerogative has no 


root, either in the contract or the séatus of 


marriage, it follows that it stands without ” 
—he must have written—“ circumscription,” 


but it is printed czrcumspection. 


A certain William Muller was arrested in 


3russels some eighteen months ago on a 
charge of having committed a robbery in 
Paris. He was duly extradited, tried and 
found guilty. Then and not till then, after 


being more than a year in goal, did this 
eccentric gentleman declare that it was alla 
mistake; for as a matter of fact, on the day 
when he was supposed to have been com- 
mitting a robbery in Paris, he was actually 
in prison at Brussels! The statement was 
proved to be correct, and naturally Muller 
was asked for an explanation. In reply, he 
stated that he was anxious to study French 
justice and judicial proceedings, a thirst for 
knowledge that is now, presumably satisfied. 


The French police were not so impressed 


























































NEW JERSEY LAW JOURNAL 


with the humour of the situation as was Mr. 


Muller, whose ‘‘anxiety”’ has occasioned a 
large expenditure of time, labour and money, 
whilst the real criminal has escaped.—Pump 
Court, 

GERMAN AS IT IS WRITTEN. 


Matrimonial advertisements are often 


amusing, but the following, from a German 
newspaper, is probably unique as to diction. 
‘*To the for-marriage whishing. —A forty 
two year old, not comely, but of easy temper, 
evangelical, and with furniture well provided 
Royal state-Official, wishes earnestly with a 
tolerably young, of pleasing exterior and fair 
domestic 


complexion, blue-eyed, in all 


arrangements expert, with from £1,200 to 
£1,500 endowed maiden or widow, an hon- 
ourable connection togetherto book. Ladies 
on this proposition amicably reflecting will 


most amiably their offers to Rhinoceros at 


the Newspaper Expedition office, send.”— 


Pump Court. 


RAWLE v. WAGNER—A CORREC- 
TION. 

In reporting this case last month, p. III, 
Judge Depue was made to say that the plain- 
tiff ’s corroborative evidence was imbued with 
badness. We beg leave to apologize to the 
judge for putting such a phrase in his mouth, 
and to the plaintiff for imputing badness to 
What the 


his evidence. judge said was 


vagueness. 


ACTS OF THE LEGISLATURE 





We regret that we have not received from 
the Secretary of State any more statutes for 
publication since the April number. The 
thirty days allowed the Governor to sign 


bills expired only April 2gth 


CONTENTS OF EXCHANGES. 


The Law Quarterly Review, April, 
Stevens & Sons, London. 


1888. 


Sir Henry Maine: Several Tributes to his 


Memory; The Story of the Chair of Public 


Law in the University of Edinburgh, by 
Prof. Lorimer ; Public Meetings and Public 
Order in Belgium, by H. Lentz; France, by 
Albert Gegot ; Switzerland, by Prof. K. G. 
Koenig ; Curiosities of Copyright Law, by 
A. F. Carter; A Disputed Point in the Lex 
Aquilia, by G. Pacchione ; The Canadian 
Constitution, by J. E. C. Munro; Reviews 
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and Notices; Notes; Contents of Ex- 
changes. 
The American Law Review, Boston, March 

and April, 1888. 

Some Reflections on the Bar : Its Integri- 
ty and Independence, by Daniel Dougherty; 
The Burden of Proof in Actions Against 
Carriers and other Bailees, by Seymour D. 
Thompson ; American Law of Strikes and 
Boycotts as Crimes, by Arthur James Self- 
ridge ; Deed of One Partner when Binds the 
Former, by Stewart Rapalje ; Should Appel- 
late Courts Review Facts in Actions at Law? 
by Samuel Maxwell ; Notes, Book Reviews, 
Digest of Cases, etc. 

Harvard Law Review, Boston, March, 1888. 

A Brief Survey of Equity Jurisdiction, by 
Prof. C. C. Langdell ; the Nature of a Pol- 
icy of Insurance with regard to its Assign- 
ment, by Chauncey G. Parker, of Newark, 
a 
Cases, etc. 

Vol. II., No. I, April, 1888. 
The History of Assumpsit, by James Barr 


; Notes, The Law School, Recent 


Ames ; The Principle of Lumley v. Gye, and 
its Application, by William Scofield; The 
Right to Follow Trust Property when Con- 
fused with Other Property; Notes, The 
Law School, Recent Cases, etc. 

The Albany Law Journal, New York, Vol. 

37: 

Notes, Reports, Digests, etc. April 21: 
Priority of Liens ; Computation of Time ; 
A Note, by John D. Stewart. 

The Virginia Law Journal, May. 

Taxing the Costs in Criminal Cases, by 
Judge Thomas Jones ; Suits Against a State, 
by Mr. Justice Matthews; Reports, Notes, 
Reviews. 

Rechsgeleerd Magaszijn, Vol. vu, No. 1, 

1888. Edited by H. L. DRUCKER and 


W. L. P. A. MoLENGRAAF, Haarlem: 
De Ervan F. Bohn. 


Articles: Reform of Bankrutcy Law, by 
B. Polenaar ; The Saksenspiegel in the Ne- 
therlands, by Baron de Geer van Jutphaas ; 
Responsibility of Engineers in the Execu- 
cution of their Works, by Baron van Itter- 
surn ; A Review of the Acts Passed by the 
French Chambers, relative to Civil, Com- 
mercial and Penal Matters, by E. Dramard ; 
Brief Review of Important Changes in the 
Laws of Various European Countries ; Book 
Notices, Notes of Exchanges. 


The Same, No. 2. 

** Retentie-recht,” Jus Retentionis, by S. 
Gratama, continuation of a former article om 
same subject ; Abstracts of Important De- 
cisions of Various European Courts ; Book 
Reviews, etc. 

The Central Law Journal, St. Louis. 
Notes ; Cases with Notes; Abstracts of 

Recent Decisions ; Weekly Digest. March 

30: Memorandum to Refresh Recollection 

of Witness, by Seymour D. Thompson. April 

6: Presentment of Checks for Acceptance 

April 13: Mining on Public Lands, by L. 

S. Merrill. April 20: Notes ; Implied Re- 

vocations of Wills, by W. F. Elliott. 

Columbia Law Times, New York, Vol 1, 
No. 7s April, 1888. 

The effect of the Norman Conquest on 
English Law. Ernest Freund, De Fur ; 
Cases, etc. 

BOOK NOTICES. 

SMITHS LEADING CASES,—A selection of 
Leading Cases in various branches of the 
Law, with Notes by John William Smith. 
Eighth American Edition with Notes and 
References to American Decisions, by /. 
I. Clark Hare, Horace Binney Wallace, 
John William Wallace, Lucius S. Lan- 
dreth and Francis A. Lewis, of the Phila- 
delphia Bar. T. J. W. Johnson & Co., 
Philadelphia, 1885. 4 Volumes, pp. 2900. 
$12 oo. 





Although not ‘*just out,” this book de- 
serves a special notice at this time, because, 
having been published at $22.00, it is now 
offered for $12.00, and this brings it within 
the reach of many lawyers who thought they 
could not afford it before. We say thought, 
because a good late edition of Smith’s Lead- 
ing Cases is cheap at any reasonable: price. 
It is a book a good common lawyer who 
studies the law in the only way in which it 
can be mastered, through the successive 
cases on the leading topics, cannot afford to 
do without. A late edition is by no means 
desirable, merely because it is late. A late 
English edition with many of the old cases 
left out and loaded with references to English 
statutes is not desirable, but this edition with 
all the old English cases and with the origi- 
nal notes of Hare and Wallace continued on 
the same plan by their successors is very 
valuable, and we trust that for the sake of 
the thorough study. of the law, this reduction 








160 THE NEW JERSEY LAW JOURNAL. 


of the price will have the effect of extending 
the use of the book among the younger law- 
yers. This edition contains a new index, 
covering the notes as well as the cases, and 
a table of the cited in the 


I5,000 cases 


American notes as well as the 7,400 cases 


cited in the English notes. 


INFORMATIONS, (Criminal and Quo War- 
vanto), MANDAMUS AND PROHIBITION. 
By John Shortt, LL.B., of the Middle 
Temple, Esquire, Barrister-at-Law. First 
American, from the English Edition of 
1887, by Franklin Fiske Heard. Amerie 

Boston: Charles H. 

Ed. A. Veghte, agent 


can Law Series. 
Edson & Co.,1888 
for New Jersey. 

This is an unexpected addition to the 
**American Law Series’? for the present year. 
It is not out of the old standard law books, 
but a new and very full treatise on a special 
subject. The American publishers in taking 
the English book have at least taken no profit 
out of the English author’s work, for they 
have added some important American notes, 
and give the whole to their subscribers for 
what would seem to be no more than the cost 
of the printing—for the type and paper and 


press work are of the very best. 


Recent Combinations in 
Trade—their Character, Legality and 
Mode of Orgauization, and the Rights, 
Duties and Liabilities of their Managers, 
and Certificate Holders. Second Edition 
by William W. Cook of the New York Bar. 
New York: L. K. Strouse Co, 1888. 


The success of the cheap reports of Env. 


** Trusts.” The 


lish Law books in paper covers seems to have 


suggested that American Law books might 


be published to advantage in the same way. 
Here we have a little book in paper cover, 
for fifty cents, giving a great deal of useful 
information about the subject of the so-called 
“ Trusts,” with references to many cases and 
with the agreements and by-laws upon which 
known “ Trusts ” have 


some of the best 


been organized. This second edition con- 
tains the result of the recent investigation of 
the subject by the Senate of the state of New 
York. We think the rather 


anticipated the result of what he calls the 


author has 


desperate struggle between the people and 
the Trusts, when he says, ‘‘ The Trust will 
not prevail. It will go down in the struggle 
against the interests, the self-reliance and 
fertile intellect of a race of men who for five 
hundred years have come to no compromise 
with monopoly.” We are inclined to think 
that this will depend upon whether the 
people find that products are cheaper when 
the manufacturers combine to protect them- 
selves against the danger of loss from compe- 
tition and over-production. These questions 
are governed by the laws of trade, and these 
laws are more powerful than statutes or judi- 
cial decisions. It may be that, as Mr. Apple- 
ton Morgan suggests in the Popular Science 
Monthly for May, we shall by and by look 


with no more dread upon the combination of 


“all the sugar refiners into one great company, 
than the small boy feels when he sees an 
advertisement in all the despotic opulence of 
mural decoration ” of the combination of the 
(jreatest Show on Earth, with Forepaugh’s 


Circus and Menagerie. 
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